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Tracking Stock Awakens 

Law360, New York (April 18, 2016, 11:10 AM ET) --  
In the words of Mark Twain, reports of the death of tracking stock have been 
greatly exaggerated. 
 
In October 2015, Dell Inc. agreed to acquire EMC Corp. for cash and shares of a 
newly created “class V common stock” in Dell’s parent company, Denali Holding 
Inc. The class V common stock is intended to represent 65 percent of EMC’s 80.1 
percent stake in VMware. Approximately 28 percent of VMware will be 
“retained” by Denali’s other shareholders, and the remaining 19.9 percent of 
VMware will continue to trade publicly. 
 
In addition, title insurance provider Fidelity National Financial Inc. underwent a 
recapitalization in 2014 that involved the creation of two new tracking stocks, 
and shortly after the Dell/EMC deal signed, Liberty Media Corp. announced that it 
intended to create three new tracking stocks in a recapitalization. Finally, a 
company named Fantex has issued a number of new tracking stocks tied to the 
earnings of professional athletes. 
 
Background 
 
Public-company tracking stock was fathered by the late Marty Ginsburg in 1984 
for use as consideration in General Motors’ acquisition of Electronic Data 
Systems. GM issued its second tracking stock in its acquisition of Hughes Aircraft 
Co. a year later. In each case, the tracking stock was intended to allow investors 
in, and employees of, the target company to hold equity in GM that would track 
the economic performance of the target company rather than GM generally. In 
its heyday, during the dot-com era, tracking stock was often marketed as an 
investment in a high-growth business run by a well-established but otherwise 
low-growth company that felt the market was not crediting it for the high-growth 
business (e.g., Staples’ “Staples.com stock”). Tracking stock was thought to 
provide greater investor choice and transparency while allowing the issuer to 
retain ownership of the tracked assets. 
 
For tax purposes, it is critical that tracking stock be treated as common stock of the issuing corporation 
rather than as stock of the subsidiary it tracks or some other type of property, as the tax law confers a 
number of significant benefits on an issuing corporation’s use of its own common stock. For example, a 
distribution of tracking stock that is respected as stock of the issuer is generally tax-free to the issuer 
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under Section 311(a)(1) and tax-free to the recipient shareholders under Section 305(a) (or Sections 
354/368(a)(1)(E) and Section 1036 in the case of an exchange). By contrast, a distribution by a parent 
company of stock in a subsidiary would be taxable to the parent under Section 311(b) and taxable to the 
recipient shareholders under Section 301 (or possibly Section 302 in the case of an exchange for issuer 
stock) unless it qualifies for tax-free treatment under Section 355. 
 
Another such benefit is that the issuing corporation may include the tracked assets and liabilities in its 
consolidated group and could potentially effect a tax-free spinoff or split-off of the tracked assets in the 
future, neither of which it could do if it disposed of more than 20 percent of the equity of a subsidiary 
holding the tracked assets and liabilities. 
 
In addition, a public offering of issuer stock is tax-free to the issuer under Section 1032, whereas a sale 
by a parent company of its stock in a subsidiary would be taxable under Section 1001. Indeed, there 
have even been a few examples (though none recent) of tax-free public offerings of tracking stock for 
cash that were followed by a tax-free split-off of the tracked business, which raises interesting issues 
under Section 355. Combine the two steps, and you have a tax-free sale by the parent of the subsidiary 
for cash. One high-profile transaction of this type was AT&T’s public offering of AT&T Wireless Group 
stock in 2000, which was followed 14 months later by a tax-free splint-off of AT&T Wireless in 
redemption of the AT&T Wireless Group stock. See PLR 200137011. 
 
The goal in structuring tracking stock is to develop an instrument that can be marketed to the public as 
synthetic stock of the tracked business, but that is respected as stock of the issuer for tax purposes. The 
tracking stock pioneers of the 1980s established a model for tracking stock (summarized below) that has 
been widely imitated, with few significant changes, by the dozens of companies that have issued 
tracking stock since. 
 
Typical Tracking Stock Terms 
 
Dividend Rights 
 
Perhaps the primary distinguishing feature of tracking stock is that its holders receive dividends solely 
out of the cash flow of a “tracked group” comprised of the tracked assets and liabilities. The issuer, 
however, is not legally required to declare any dividends with respect to the tracking stock (although the 
board occasionally will adopt a nonbinding dividend policy), and is typically not permitted to do so 
unless it has a sufficient surplus both with respect to the corporation as a whole and with respect to the 
tracked group. Thus, tracking stock is subject to the credit risk of the issuing corporation as a whole, 
which supports respecting tracking stock as stock in the issuing corporation for tax purposes. 
 
Liquidation Rights 
 
Tracking stock’s liquidation rights are typically independent of the tracked group’s performance over 
time. In a minority of examples, liquidation rights depend on the value of the tracking stock or the 
tracked group at the time of liquidation. In addition, tracking stock typically carries no right to receive 
any particular assets on liquidation. Again, these characteristics are designed to bolster the tax analysis 
by minimizing the differences between tracking stock and ordinary common stock. 
 
Voting Rights 
 
Tracking stock typically carries the same voting rights as ordinary common stock in the issuing 



 

 

corporation, and confers no special voting rights over the tracked group. 
 
Conversion Rights 
 
The issuer typically has the right (sometimes subject to a shareholder vote) to convert the tracking stock 
into stock of a subsidiary that holds the tracked group, and to convert one class of tracking stock into 
another (or into ordinary common stock) based on relative fair market values, often subject to a 
premium that decreases over time. The holders of a tracking stock, on the other hand, typically have no 
right to convert their shares. 
 
Taken together with tracking stock’s liquidation rights, these features expose holders of tracking stock to 
unlimited downside risk (both with respect to the tracked group and the corporation’s other assets and 
liabilities) but potentially limit their ability to share in any upside. 
 
Disposition of Tracked Assets 
 
Upon a disposition of all or substantially all of the tracked assets, the issuer typically must pay a special 
dividend, redeem the tracking stock for cash, and/or convert the tracking stock into another class of 
stock (in each case, based on the amount of the proceeds). 
 
Tracking Policy 
 
A written policy governs the financial relationships among the different groups and typically requires 
any intergroup transactions to be at arm’s length, though the board of directors (which in theory owes a 
fiduciary duty to all of the company’s shareholders) is generally responsible for administering the 
tracking policy in its sole discretion and is often permitted to amend the policy without a shareholder 
vote. The board’s control over the tracking policy and the tracked assets and liabilities is another factor 
that supports treatment of tracking stock as stock in the issuing corporation. 
 
(Lack of) Legal Authorities 
 
Following publication of a handful of articles that proposed frameworks for analyzing tracking stock and 
argued that tracking stock with the terms described above should be respected as common stock of the 
issuer, the IRS announced in 1987 that “the classification of an instrument that has certain voting and 
liquidation rights in an issuing corporation but whose dividend rights are determined by reference to the 
earnings of a segregated portion of the issuing corporation’s assets, including assets held by a 
subsidiary,” was an “area under extensive study in which rulings or determination letters will not be 
issued” until the issue was resolved through the publication of generally applicable authority or 
otherwise. Rev. Proc. 87-59, 1987-2 C.B. 764. Eight years of silence from the IRS followed until tracking 
stock was relegated to the more permanent “areas in which rulings or determination letters will not be 
issued” list, where it remains today. Section 3.01(46) of Rev. Proc. 95-3, 1995-1 C.B. 385; Section 
3.01(121) of Rev. Proc. 2016-3, 2016-1 I.R.B. 126. 
 
Nonetheless, the tax bar has long been willing to opine that tracking stock with the terms described 
above “should” or even “will” be respected as stock of the issuing corporation for tax purposes. And 
despite its no-rule policy and failure to issue published guidance, the IRS has so far acquiesced, including 
through the acceptance of taxpayer representations to that effect in the course of issuing private letter 
rulings on other issues. 
 



 

 

Recent Deals 
 
Dell/EMC 
 
The Dell/EMC deal is conditioned on receipt of an opinion that the class V common stock “should” be 
considered common stock of Denali for U.S. federal income tax purposes. The terms of the class V 
common stock are garden variety, though Denali states in its registration statement that it is not aware 
of any other current or historical examples of a tracking stock that is intended to track solely an interest 
in another publicly traded company. This fact should not alter the tax analysis and, indeed, Liberty 
Media’s proposed Liberty SiriusXM stock (discussed below) would be another such example. 
 
Liberty Media 
 
Liberty Media Corp. announced in fall 2015 a proposal to undergo a recapitalization in which its 
shareholders would exchange their Liberty Media stock for three tracking stocks: Liberty SiriusXM stock, 
which is intended to track Liberty Media’s 60 percent interest in Sirius XM Holdings Inc. (the remainder 
of which is publicly traded); Liberty Braves stock, which is intended to track Liberty Media’s wholly 
owned subsidiary Braves Holdings, which owns the Atlanta Braves baseball team and related assets; and 
Liberty Media stock, which is intended to track a 20 percent “intergroup interest” in the Liberty Braves 
group of assets and liabilities, as well as Liberty Media’s remaining assets, including Liberty Media’s 27 
percent interest in Live Nation (the remainder of which is publicly traded). The new tracking stocks are 
intended to increase transparency for investors while retaining the synergies and advantages of 
common control Liberty Media would lose if it were to undertake a spinoff or other disposition of its 
stake in the tracked businesses. 
 
Adoption of the proposal is conditioned on receipt of an opinion that the tracking stocks “will” be 
treated as stock of Liberty Media for U.S. federal income tax purposes. The terms of the new Liberty 
Media tracking stocks will not differ materially from the typical terms described above. 
 
Fidelity National Financial 
 
In June 2014, Fidelity National Financial Inc. underwent a recapitalization similar to that proposed by 
Liberty Media, in which its shareholders exchanged their stock for two tracking stocks: FNFV stock, 
which is intended to track Fidelity’s portfolio company investments, and FNF stock, which is intended to 
track Fidelity’s core business and other assets. The terms of the tracking stocks are similar to those 
proposed by Liberty Media. The recapitalization was conditioned on an opinion that the tracking stock 
“will” be treated as stock of Fidelity for U.S. federal income tax purposes. Since completion of the 
recapitalization, Fidelity has completed tax-free distributions of two of its tracked portfolio companies 
(J. Alexander Holdings Inc. and Remy’s) to holders of FNFV stock. 
 
Fantex 
 
Fantex created a new use for tracking stock in 2013. After entering into “brand contracts” with 
professional athletes that, in exchange for an upfront payment, entitle Fantex to a specified percentage 
(usually 10 percent) of the money and other consideration received by the athlete from all on-field and 
off-field activities “related to being an athlete,” Fantex issues and maintains markets in tracking stocks 
intended to track portions of one or more of its brand contracts. Fantex’s tracking stocks have terms 
similar to the typical tracking stock terms described above, except that liquidation rights are based on 
the “fair value” of the relevant stock at the time of liquidation. A recent Fantex registration statement 



 

 

states that, in the opinion of Fantex’s legal counsel, the tracking stocks “should” be treated as stock of 
Fantex for U.S. federal income tax purposes. 
 
Conclusion 
 
Though it remains to be seen whether these recent transactions herald a broader trend, they confirm 
that tracking stock remains a useful tool. Given the current environment of government hostility to a 
string of popular transactions — culminating in the spinoff context in Notice 2015-79’s announcement 
that the government intends to study issues under Sections 337(d) and 355 relating to opco/propco and 
“hot dog stand” spinoffs — it is conceivable that the resurgence of tracking stock could prompt the 
government to weigh in. 
 
—By Alan S. Kaden, Michael J. Alter, W. Reid Thompson and Shane C. Hoffmann, Fried Frank Harris 
Shriver & Jacobson LLP 
 
Alan Kaden is a partner in Fried Frank's Washington, D.C., office and chairman of the office's tax 
department. 
 
Michael Alter is a tax partner in the firm's Washington office. 
 
W. Reid Thompson and Shane Hoffmann are tax associates in the Washington office. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice.  
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